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Chapter 1: RECRUITMENT

Overview

Finding the right employees will always be one of the toughest
challenges facing your business. Even without a labour shortage, recruiting is a daunting task: hiring
the right people with the right skills at the right time.

So what should you do? Decide how you’re going to recruit and who you’re going to recruit, develop
a straightforward plan and try to stick to it.

Hiring the right person takes time and careful planning. Recruiting is an important process with
serious implications for the future of your business, and you should put in the time to examine your
needs, and to recruit and hire in a systematic, thoughtful and legal way.

Recruiting needs to be an area of focus for your business. Even the smallest companies have to
make recruiting a year-round activity. This will mean something different depending on the specific
business but, setting aside beginner’s luck, recruiting done on the fly can lead to trouble:

e You cannot afford to be short staffed;

INIWLINYITY

e Hiring mistakes can be a huge financial burden;
e There’s no room for a “bad apple” in a small business workplace; and,

e The right people — qualified and competent — could truly help your business achieve its
purpose.

First Things First — Legislation and Regulations

When you become an employer, you take on certain responsibilities that include the following:
e paying your employees on a regular basis (as outlined by the Canada Revenue Agency)

e making regular payments to the federal and provincial governments on behalf of your
employees, and contributing your portion as well (Income Tax, Canada Pension Plan, and
Employment Insurance)

e complying with employment standards, such as paid vacation and statutory holidays
e maintaining records about your employees

o keeping employee information private

e providing your employees with a workplace that's safe and free from discrimination
e motivating your employees and giving them constructive feedback

e providing training for your employees

e providing and maintaining any tools or equipment your employees need

e taking legal and financial responsibility for your employees' actions

Marine Service Industry HR Toolkit 11



The Employment Standards Act Fact Sheet (Quick Reference Guide for Employers) is a handy
reference (See Appendix 1, Page 122) and covers topics like:

e hours of work

e minimum wage

e public holidays

e overtime pay

e vacation pay

e pregnancy leave and parental leave
e termination of employment

e severance pay

e payments on termination

e retail business establishments

The Workers Compensation Act can be referenced at www.worksafebc.com . It outlines the
responsibilities of employers, supervisors, workers and suppliers with regard to occupational health
and safety. These include things like:

e providing a safe workplace
e preparing an occupational health and safety policy for the workplace

e informing employees about possible hazards and training them in the handling, storage, use,
disposal and transport of any equipment, substances, tools and materials

Many of these requirements are legislated and will be explained in detail in Chapter 6: Safety.

In the workplace, The Human Rights Code serves to ensure British Columbians have equal access to
employment opportunities and are treated fairly. The Code can be found at
http://www.qp.gov.bc.ca/statreg/stat/h/96210 01.htm or by contacting the Ministry of Attorney
General by phone at 250-356-9666 or toll free in BC at: 1-800-661-8773 .

Information Sheets available through the Ministry of Attorney General cover specific situations and
clearly outline both the Employers’ rights and duties, such as:

e The duty not to discriminate (both towards employees and candidates)
e The duty to accommodate

o The handling of complaints and inquiries

The most recent significant change to the BC Human Rights Code was the elimination of Mandatory
Retirement. Effective January 1, 2008, all people 19 years of age and over are protected from
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discrimination based on age. This change allows employees to choose when they want to retire and
they cannot be forced to retire.

The Canada Revenue Agency provides instruction on such things as:

e El Premium Rates

e The Canadian Pension Plan (CPP)

e Taxable Benefits

e Payroll Deductions and Remittances

e Please refer to Chapter 2: Pay & Benefits for more detailed information. The CRA website is
located at: http://www.cra-arc.gc.ca/menu-e.html.

Your objective is to hire qualified applicants that you need. The only way you are going to
consistently do this is by having a recruiting plan and sticking to it. This section outlines the basic
steps to preparing to hire:

e Needs Assessment: think carefully about your needs so you can be clear about what
qualifications and skills you're looking for

e Job Descriptions: what do you want your new employee to do?
e Job Postings and Advertisements: determine how and where you'll advertise
e Interviews: how will you take advantage of this opportunity to assess your candidates?

e Hiring Procedures: how to legally and properly conduct a job offer

Personnel Needs Assessment

First, make sure this is a long term or necessary need for your business. You may be able to meet
your needs without going to the expense of hiring an employee by working with independent
contractors, a temporary help agency, or family members.

Then, make sure you take this opportunity to address the real needs of the business — not just what
the last person did when they had this job. When you have a job opening, it’s the perfect time to
reassess the role to make sure you’re getting the most out of it. Take this time to consider what you
really need someone to do for you.

Job Description

A job description can be a simple list of duties and responsibilities, plus the requirements and
experience necessary for the job. It can also define the authority, reporting relationships and
measures of performance for the position. (See Appendix 1, Pages 107 to 111).
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Job Postings and Advertisements

There are many ways to get the message out about your staffing needs. These might include:

Staff referrals frequently lead to good hires: your existing staff will only want to refer someone they
can “vouch for” and would want to work with. Make sure you post your job openings internally.

Signs are an obvious first step. But, a decal placed on your company vehicles (“Join Our Team — Call
250-123-4567!") is an easy approach to year round recruiting.

Classified Ads are the most reasonable newspaper advertisements. They are text only. Contact your
community or regional newspaper’s advertising department and they will happily connect you to an
advertising sales person who can assist you with drafting your ad. He/she will also keep you
informed about upcoming advertising specials — opportunities for you to determine whether or not
ads are effective for your business.

Community newspapers are usually considerably less expensive than the big dailies, and often just
as effective.

Job fairs take place throughout the year and are hosted by universities, colleges, industries and
trade associations. This is an excellent way to reach a large number of job seekers, but it carries a
significant cost and investment of your time. For the most part, the crowd is “unscreened”. This
means you may spend your day at a job fair talking to dozens of job seekers who are not likely
candidates.

Online recruiting sites, such as www.monster.ca and www.workopolis.ca are increasingly popular.
These sites are extremely user friendly. Simply create an account and write a job ad. Depending on
which “package” you purchase, you can simply post job ads or buy access to a database of
thousands of resumes for you to search through. They charge a modest fee.

Free classifieds websites such as Craigslist (www.craigslist.org) have also proven to be surprisingly
effective — and it’s free. The trick to making use of this sort of site is remembering that the ads are
listed in the order they were posted and cannot be “searched”. That means that if 100 other
employers post ads after you do, your ad is now number 101. To keep your ad at the top of the list
and visible, you need to repost it regularly.

How to Write a Job Advertisement

When writing an ad, look to your job description and list the top 3 or 4 skills that are most important
to the job. Include any specific education or experience-related requirements. Be specific and
accurate about your needs. You don’t want to wade through applications from people who don’t
have what you need. On the other hand, don’t make your ad a ‘wish list’, listing skills that would be
nice, but not really required.
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There’s no use requesting any specific personality traits (honesty, self-starter) since candidates
aren’t likely to say they don’t have these attributes.

Tell the truth. The last thing you want to do is exaggerate the opportunity. There are all sorts of jobs
out there and people are interested in all sorts of things. Your job is to match the two up and you
can’t do that effectively if you present the job as something other than what it really is. Besides, if
you hire someone on false premises they are very likely to be dissatisfied from day one.

If you are writing a display ad, take the space to tell them about your business, its success and why
it’s a great place to work. Good advertising for potential customers at the same time.

Ask for candidates to respond to the ad in a way that suits you. You can insist on a resume, personal
visit, proof of qualifications or a handwritten cover letter. By letter mail, fax or email? Think about
whether or not you want applicants showing up at the door, or phoning for more information, etc.

It is courteous to acknowledge the receipt of job applications. Even if you decide not to interview
some applicants it is good PR to let them know you did look at their application — and not leave
them wondering. On the other hand this can be time consuming, so many ads specify (with a polite
‘thank you’) that only those chosen for an interview will be contacted.

Finally, don’t forget to include your contact information: email address or fax number so they can
send in their resume or a phone number so they can call for an appointment, if that is what you
wish.

For some sample ads, see Appendix 1, page 112 - 113.

The Hiring Process
Applicants

After you've advertised your job opening, you should have some applicants expressing interest. If
you can, it’s a good idea to keep track of where applicants learned about your opening — did your
newspaper ad attract candidates or did they hear about it from one of your employees? This
information is important for future recruiting.

Decide if you can benefit from an employee who will not “stay forever”. Today’s employees may
change careers 5 times in their employable years. You don’t want to waste money training someone
who leaves after a couple of months but, depending on the job, recognize the value in someone
who is willing to commit even a couple of years.
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You will want to have candidates provide you with a copy of their resume and/or have them
complete an employment application. A resume or application form should provide you with the
information you need about the candidate’s experience and education, as well as important
documentation demonstrating that your business follows fair hiring practices.

Appendix 1, page 114 is an example of a standard application form. Asking all candidates to
complete the same form that provides the same information helps establish a level playing field for
everyone.

The information you receive from candidates is confidential and must be handled according to the
legislated privacy laws outlined in PIPA. See Chapter 3, Page 54.

To comply with human rights legislation, do not ask any question on the job application or in an
interview that is not specifically job related. You should not ask any question that would allude to
the candidate’s personal life in any way. This includes questions about their family, age, or health
status. See Chapter 3, page 55.

Interviews

The interview is an opportunity for you to learn about the candidate and for them to learn about
your business. Ideally, it is an honest exchange of information about each of your needs and
abilities.

Don’t treat job applicants like servants in the presence of royalty. Let’s be honest: you need an
employee as much as the candidate needs or wants a job. Treat the applicant in the same way you
would a valuable employee. As the interviewer, you can conduct an interview that will:

e provide you with more information about the candidate’s skills, experience, and education;
e give you greater insight into the candidate’s suitability for the role and the organization;
e educate the candidate about your needs and expectations; and,
e market your organization.
Interview Questions

You can only ask questions that relate to the candidate’s ability to do the job.

You cannot ask anything about his/her personal situation, such as marital status, number of
children, daycare arrangements, age, ethnic background or religion.
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Try to develop specific questions, rather than walk the candidate through his/her application or
resume. Figure out what you want to know about a person you would hire for this job, and ask
questions that will tell you what you want to know.

For example:

Background Review (some or all of these):

e Please take about 5 minutes and describe your background and experience (education,
training, employment and qualifications), particularly the jobs/responsibilities that make
you a strong candidate for this position.

e Why are you leaving your current position? (or, Why did you leave your last position?)
e  What particularly attracts you to this position with XYZ Marine?

e What makes you good at this type of job?

e What feedback would we hear from a former boss or colleague about your answer?

e What do you think you need to improve? Would a former boss agree that you have
identified the most important things you need to develop?

e  Why would you stand out from other candidates applying for this position?

e Has your health ever interfered with your ability to report for work — more than the
occasional day?

General Attitude/Behaviour (some or all of these):

e Give me two examples of things you've done in previous jobs that demonstrate your
willingness to work hard.

e What could your past employers count on you for, without fail?

o Tell me about the last time you lost your temper at work.

e What motivates you to put forth your best effort?

e How has your attendance and punctuality been over the last few years?

e Tell me about your safety record. What did you do to that allowed you to achieve that
record?

o Tell me about a recent situation in which you had to deal with a very upset customer or co-
worker. What happened — what did you do?

e Tell me about a difficult decision you've made in the last year.

e Tell me about a time when you had to go above and beyond the call of duty in order to get a
job done.

o Tell me about a time when you had too many things to do and you were required to set
priorities for your tasks.

e Give me an example of a time when you had to make a split second decision.

e What is your typical way of dealing with conflict? Give me an example.
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Questions Specific to the Job

Depending on the job description, there are questions you can ask that will give you an idea of the
applicant’s technical expertise, for example:

e What type of engines/drives do you have experience and/or training with?

o  Why would you use teak for exterior woodwork instead of mahogany?

e What kinds of repairs would you normally make with epoxy?

e What questions would you ask a customer before recommending furling gear?

e What questions would you ask a customer before recommending an inverter (cabin heater,
anchor windlass, etc.)

Ask relevant, real-life questions that someone you need to hire should be able to answer easily.
Don’t ask ‘trick’ questions or pose impossible scenarios — after all, the candidate is sizing you up
during the interview as well.

The Exchange of Information

You want your candidate to be able to make an informed choice based on the truth — not on some
rosy image that doesn’t really exist. Teaching candidates a bit about you and your business helps
ensure that they have enough information to make an informed choice.

Tell your candidates the “story” of your business. Most people want to have a sense of what they
are getting into and what they are going to be a part of. In fact, it is often critical to today’s

workforce to know that they will be a part of something. Even a very small business has a unique
community or work environment to offer, along with the more tangible benefits of employment.

And keep in mind that even if you don’t end up hiring this candidate, they are now a spokesperson
for the recruiting practices of your business. Just like the rest of us, that candidate may mention
their interview experience to friends and family. With any luck, the message will be a positive one,
even if they don’t end up working for you.

Reference Checking

Some employers check references before offering an interview. This makes sense, in that you won’t
waste time interviewing someone that has negative references.

On the other hand, a good interview might indicate why a certain employer would give a negative
reference about someone who could otherwise be a good employee for you — there might be ‘more
to the story’ that you would miss if you didn’t interview the applicant.

Bear in mind that personality conflicts do happen, and that some employers do have weak ‘people
skills’. When checking references try to get to the facts, and be wary of opinions that might be those
of a disgruntled employer who is upset at losing a good worker.

If an applicant is reluctant to use their last (or any) employer as a reference, be sensitive but honest
about your need to know why.
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If the applicant is still employed he/she may be very concerned that their employer not be informed
that they are ‘looking’, or thinking of resigning. This concern should be respected.

In any case always ask for and check job references in order to avoid negligent hiring and to protect
your business. Job offers can be made conditional to the completion of satisfactory reference
checks. This is useful if you want to extend the offer of employment, but the candidate has not
already provided you with their references or it is taking some time to actually reach all of the
references. See a sample reference checking form, Appendix 1, Page 116.

Offering the Job
Once you decide to extend an offer of employment, you must be clear about:

e the actual duties

e the start date (and end date, if applicable)
e the hours of work

e the rate of pay

e the benefits (if any)

e any probation period

The Offer and Acceptance of Employment

An offer of employment can and most often is made verbally, but should be followed up with a
written offer or contract. While it's not legally necessary to formalize an agreement between an
employer and employee, it's often a good idea to have a written contract. That way, both parties
know what's expected of the other and can refer back to it, if necessary. See a Sample Offer Letter in
Appendix 1, Page 118. This may be more detailed than you need, but you can revise it to include
just what you want the individual to understand and agree to when he/she accepts your offer. The
Company signs the original copy of the letter, files it and gives a copy to the candidate.

The potential employee signs and returns to the Company a copy of the letter to show acceptance
of the job offer and any conditions associated with the offer. He/she keeps the other original
employee copy of the letter for his/her records.

Signed, Sealed and on the Payroll!

It’s useful to have a checklist to refer to each time you hire someone, so you don’t forget any of the
steps to get him/her signed, sealed and on the payroll.
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Employment Records

As stated in the Employment Standards Act, an employer must keep the following records for each
employee:

e The employee's name, date of birth, occupation, telephone number and residential address.
e The date the employment began.

e The employee's wage rate, whether paid hourly, by salary or on some other basis.

e The hours worked on each day, regardless of the basis by which the employee is paid.

e The benefits paid to the employee.

e The employee's gross and net wages for each pay period.

e The amount of and reason for each deduction from the employee's wages.

e The dates of the statutory holidays taken by the employee and the amounts paid.

e The dates of the annual vacation taken, the amounts paid, and the days and amounts owing.

e The dates taken and amounts paid from the employee's time bank, and the balance
remaining.

Records must be kept in English at the employer’s principal place of business in British Columbia.
These records must be kept for two years after the employment ends. In addition, the employment
record must contain any averaging agreements, special clothing/tools records, and statutory holiday
substitution records.

Related Websites

BC Marine Service Industry | www.bcmarineservice.com

Industry Training Authority | www.itabc.ca

BC Govn’t - Work BC www.workbc.ca

Canada Revenue Agency www.cra-adrc.gc.ca

Canadian Pension Plan www.hrsdc.gc.ca/en/isp/cpp/cpptoc.shtml
Employment Insurance wwwl.servicecanada.gc.ca/en/ei/menu/eihome.shtml
Employment Standards http://www.labour.gov.bc.ca/esb/facshts/

Fact Sheets

Employment Standards http://www.labour.gov.bc.ca/esb/facshts/highlights.htm
Act - Quick Reference
Guide for Employers

Human Rights Code http://www.ag.gov.bc.ca/human-rights-protection/

Privacy Act Business Guide | http://www.privcom.gc.ca/information/guide e.asp
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Workers Compensation
Act

http://worksafebc.com/regulation and policy/default.asp

Craigslist

www.craigslist.ca
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Chapter 2: PAY & BENEFITS

Overview

If you’ve been in business for awhile, you have probably spent
some time asking yourself what you are prepared to pay to attract
the right kind of people to come to work for you, and continue
working for you.

Today, with more well paying jobs available in industries like oil | : .
and gas, mining and construction, you have to compete more aggressively to keep and reward the
good people you have, hire the ones you need -- and still turn a profit.

You should expect to pay lower rates for lower levels of skill and experience, and vice versa. Paying
relatively high rates for superior employees might make good business sense, but paying too much,
especially for lower levels of skill, is a mistake. Remember, it is easy to raise the rate you offer, but
practically impossible to decrease it!

First Things First — Legislation and Regulations

When it comes to wages, the Employment Standards Act dictates the minimum you are required to
pay an employee in BC, and how employees are paid. However, this Chapter will mainly deal with
what you have to pay to compete for talent in the recreational marine sector — and how to go about
doing that.

SLIJINIE B AVd

Employment Status and the Employment Deal

Before you consider whether “the deal” you offer your employees is competitive or not, you need to
determine whether or not an individual is an employee or a contractor. What you offer in the way
of pay and benefits will likely differ somewhat depending on the employment status of an
individual. Chapter 3: Terms & Conditions of Employment includes the information you will need to
determine employment status.

Whether or not you pay top dollar in the industry, it is important to look at the complete
“Employment Deal” you can offer — not just wages — to figure out what can make yours as
competitive as possible and still be affordable.
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What to Pay: The Employment Deal
The Employment Deal: What is it and why is it important?

Although wages are at the core of the Employment Deal, it actually consists of everything your
employee receives as a result of working for you, and can include some or all of the following:

e hourly or salaried wages

e other types of pay: performance bonus, profit share, gainshare

e medical/health benefits

e other benefits (e.g. RSP Savings Plan, Employee Assistance Program)

e paid leaves of absence (e.g., sick leave, maternity leave, parental leave, compassionate
leave, jury duty)

e unpaid leaves of absence

e job-related training (apprenticeship, OEM training, ABYC Certifications) and other training
e a “career path” with upward mobility

e working conditions and quality of the work experience

o lifestyle benefits (e.g. location, access to boats)

e afriendly, companionable atmosphere

How Does Your Employment Deal Compare?

This section of the chapter on Pay and Benefits will take you through an exercise to evaluate the
Employment Deal you offer compared to your competitors. “Problems” will be identified, along
with “Possible Solutions” to assist you in structuring pay and benefits to make them as competitive
as possible while keeping an eye on what you can afford.

Step 1: Identify your competition
Marine industry employers in your community.

Other similar, but non-marine employers in your community (RV companies, automotive,
construction, etc.)

Other industries anywhere in Western Canada

Step 2: List and describe Key Jobs
List the key jobs — the ones that you have to fill to be able to run your business

Document the responsibilities and key tasks (See Sample Job Descriptions: Appendix 1, Pages 110 to
112), so you are comparing “apples to apples” when you gather pay and benefits information for
the job.

Marine Service Industry HR Toolkit 24



Step 3: Get information about your Competition’s wages and benefits

In most parts of the province the marine service industry is relatively small and concentrated near
the water. Generally speaking most business people know their competition and in some cases
‘friendly rivalry’ may permit a direct sharing of employment information. After all, it is almost
impossible to keep wage rates and benefits secret in these typical situations — often employees from
different companies know each other and share a beer on Fridays after work. Finding out what your
competition pays may be as simple as ‘asking around’.

Finding out what other industry players are paying may be more difficult. Here are some other
sources of this critical information:

e For BC occupational group wage rates refer to BC Stats Earnings and Employment Trends

e Some wage and salary information is available through Human Resources Development
Canada’s Labour Market Information

e Find information about jobs being offered through sources of information available in your
community, like:

Newspaper ads

0 Chamber of Commerce and business contacts
0 City or municipality public records
0 Internet web-sites: monster.ca, Workopolis.com, Craigslist.com, etc.

Step 4: Compare your Employment Deal to your Competition

To compare yourself to your competition, you need to figure out...
e  Where are you and your competition equal in terms of the Employment Deal?
e Where you are better than the competition?
e  Where the competition is better than you?

e What you don’t know about competition that you need to find out to make the comparison
complete?

e What you offer that should make people want to work for you?

e What you might need to change if you want to compete as effectively as possible?

The following chart makes comparisons in the four main areas of an Employment Deal:

e Total Cash

e Employment Benefits

e Quality of Work Experience
o Lifestyle Benefits
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Complete the following chart, by checking off...

Yes, my company and/or the competition provides that to employees

No, my company and/or the competition does not provide that to employees

| don’t know what the competition is doing

Employment Deal Comparison

Total Cash

My Company

The Competition

Yes No

Yes

No

Don’t Know

Competitive Hourly Rate vs. marine
industry companies

Competitive Hourly Rate vs. other
employers in local community

Performance Bonus

Profit Share

Gainshare (bonus based on cost savings)

Overtime — potential for OT to contribute
significantly to take-home pay

Vacation Pay or Paid Vacation Days beyond
Employment Standards

Other:

Employment Benefits

My Company

The Competition

Yes No

Yes

No

Don’t Know

Provincial MSP

Extended Health Benefits

Specific Health, Dental, Vision, etc. Benefits

Sickness Benefit

Other Benefits (e.g., Life and AD&D
insurance)

Benefits paid while on seasonal layoff from
company

Retirement Savings Program — Pension

Employee Assistance Program

Paid Leaves of Absence — not legislated (e.g.,
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sick leave, weekly indemnity)

Unpaid Leaves of Absence (e.g.
bereavement leave, family care leave,
family leave, jury duty)

Job-Related Training/Apprenticeship

Career path opportunities

Hearing test paid by employer

Equipment — tool allowance, safety
equipment, etc.

Other:

My The Competition
Quality of Work Experience Company
Yes | No Yes No Don’t Know
Necessary job training provided
Necessary safety training provided
Good reputation as an employer in the
industry/community
Physical working conditions, shops,
equipment, yard condition, etc.
Other:
My Company | The Competition
Lifestyle Benefits Yes No Yes | No | Don’t Know
Affordable housing in the community — rent
Affordable housing in the community — buy
Affordable cost of living
Available family resources — e.g. doctors,
dentists, good schools
Recreation/Entertainment
Commuting ease
Type of community (stable, family-oriented,
friendly)
Available outdoor activities: outdoor sports,
fishing, sailing, camping
Other:
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Step 5:

Include information from your current employees in your evaluation

Ask your best long-term employees questions like: Why do you continue to work for me, year after
year? Why would you come to work for me today?

These are the kinds of answers you might get:

Step 6:

Step 7:

Married, and would like to be home at night, if possible

Medical benefits are important (or not) to me

Would like to be able to afford pleasing accommodation — renting or buying

Is looking for a career with a future

Wants to continue living in home community

Is looking for a job to pay the bills

Enjoys comradeship of a strong ‘team’

Likes boats and learning to do work on his/her own boat

Is looking for a job that will support him/her through post-secondary training/education

Is prepared to take lower base pay, if there is potential for additional pay through profit
share, gainshare, performance bonus, etc.

Likes the lifestyle available in this area — fishing, sailing, skiing, year-round outdoor activities

Answer Step 4 questions to identify strengths/weaknesses

Where you and the competition are equal?
Where you are better than the competition?
Where the competition is better than you?

What you don’t know about competition that you need to find out to make the comparison
complete?

What you offer that should make people want to work for you?

What you might need to change if you want to compete as effectively as possible?

Based on strengths/weaknesses identified, decide what changes you are prepared to

make to be more competitive:

What do you think you need to change if you want to be more competitive?
What do you want to change/add?

What can you afford to change/add? Are there things you might do in the future that you
cannot afford to do now?
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e What did you find out about the type of person you should be trying to hire? (include this
information in your recruiting practices)

The Employment Deal - Issues and Possible Solutions

This section deals with two common issues that frequently cause difficulty when cutting the
Employment Deal.

e Base Pay too low to attract the prospective employee, but you can’t afford to pay much
more.

e Prohibitive Cost of Benefits — Health & Other
Issue 1: Base Pay too low to attract and cannot afford to increase it much.
1. Possible Solution: Gainsharing Program, Productivity Bonus, Profit-Share Program
Information:

These pay programs are methods of increasing the total cash you pay to your employees in a way
that allows you to avoid locking in pay increases as a fixed cost, i.e. it does not become part of their
regular wage or salary.

The payout for the program and total cash paid to an employee will be different each year,
depending on operating cost improvements, productivity or profit. These programs are identified as
variable pay programs because there is no guaranteed amount that will be paid from the program in
any given year.

Gainsharing and Productivity Programs are self-funding because the increase in pay comes from the
improved results in your business. Gainsharing is tied to cost savings attributable to employees and
Productivity programs are tied to increased output for the same inputs of time and materials.

Things to consider:

If this type of compensation is to take the place of an hourly wage rate or salary base pay increase,
there has to be real potential for the program to pay out or employees become cynical about the
program and, in the end, it is a becomes a “disincentive plan” instead of an “incentive” plan.

You have to be prepared to disclose some of the details of your business to your employees —
financial facts or productivity requirements.
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Risks:

You have to structure these Programs in a way that protects other critical operating issues:

Can’t get results at the expense of Safety
Can’t get results at the expense of Maintenance
Can’t get results at the expense of effective performance behaviours

Gainshare and Productivity Improvement Programs require you to pay if specific results are
achieved

If your business takes a negative hit for some other reason (e.g. market suddenly weakens) it may
not be affordable.

You have to be very good at determining what you can measure that will improve your business
results — or you are paying employees for achieving results that don’t help the financial viability of
your business.

How it Works: Sample Profit Share Program

You decide that your Company (you) are prepared to share a portion of its pre-tax profit with its
employees rather than increase base pay, and you take these three steps:

Step 1:

You set a “profit hurdle” by determining how much profit the Company needs in a given

year to remain viable and sustainable.

Step 2:

Step 3:

The Company retains the profit-below-hurdle.

The “profit hurdle” takes into account the profit required for annual operating costs, capital
costs (short and long term) and other financial considerations.

When the “profit hurdle” is met, the Profit Share Program comes into effect.

You calculate a Profit Share Pool to pay to employees

Decide what portion of the “profit-after-hurdle” remains with the Company and what
portion it will share with employees.

You decide how to calculate employee payments, for example:

Divide the Profit Share Pool equally, and award each employee the same amount; or
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e Pay each employee a %age of his/her salary or earnings, which means that jobs that have
more responsibility and higher wages, will receive a larger Profit Share Payment.

2. Possible Solution: Signing Bonus

Information:

A Signing Bonus is a lump sum paid to a candidate to get him/her to agree to accept a job with you.

The amount would generally be determined as a percentage of the cost to you if you were not able
to fill that vacant position within the timeframe you require, i.e. consider reduced and lost
productivity.

There is a cost savings to you if the employee joins your Company when you need him/her, and you
are prepared to share a percentage of that savings with him/her.

Things to consider:

This makes sense when it is difficult to attract/retain employees.

You need to “ball-park” the reduced/lost productivity figure to know what you would save.

You can structure payment to your advantage — pay % when the employee is hired and % at a later
specified date that works for you (end of season; after 6 months; after 12 months)

Risk:

If you pay this for one employee, all employees may expect to receive it.

3. Possible Solution: Returning Bonus (in areas where seasonal layoffs are common)

Information:

A Returning Bonus is paid at the end of subsequent seasons when the employee returns.
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The amount would generally be determined as a percentage of the cost to you to recruit and train a
new employee, i.e., how much did you save by that employee returning to work, and how much of
that savings are you prepared to share with him/her?

Things to consider:

This makes sense when it is difficult to attract/retain employees.

You need to “ball-park” the reduced/lost productivity figure to know what you would save.

You can structure payment to your advantage — pay % when the employee is hired and % at a later
specified date that works for you (end of season; after 6 months; after 12 months)

Risk:

Once you have paid it, it is difficult to stop.

4. Possible Solution: All Cash vs. Pay + Benefits

If an employee does not want benefits, she/he must accept a minimum amount in order that the
Company is not at risk of litigation (e.g. MSP, Life Insurance, AD&D, and LTD).

The employee’s spouse may have some of this same coverage so it is not needed.

Employee signs to refuse additional benefits and the employee is paid an amount equal to the
premium that the Company would have paid on his/her behalf.

Issue 2: Prohibitive Cost of Benefits — Health & Other

1. Possible Solution: Long Term Disability — Cost Saving

Have employees pay the premium.

Rationale: If they are ever in a position to need the benefit, it is tax-free.

2. Possible Solution: Employee pays all or part of health benefits
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If you cannot afford the cost for this, then there can be a benefit to providing employees with an
option, e.g.:

e “co-payment option”, where the employee share some portion of the cost with you on
paying the premium (e.g. 50%)

e “access option” where employee might be prepared to pay the premiums him/herself
because it is difficult to get access otherwise.

3. Possible Solution: Pay all or part of moving expenses

Based on the cost estimate of a move, offer to pay for a percentage of the move or a flat rate (e.g.
$1,000), repayable if the employee resigns before completing 2 years of service.

If an employee is terminated for any reason, then the Company would require repayment for
relocation costs.

The employee would be required to sign a document to that effect, agreeing to the repayment
penalty.

Managing Salaries
When should I increase an employee’s pay?
This is really two questions:

Question 1: Should | follow some type of schedule to provide wage rate adjustments for my
employees?

Answer 1: Yes. In order that you keep track of what is going on with wage rates in your industry,
you should develop an annual review date to gather available information, compare your wages to
the industry and decide what you need to do to keep your wages competitive.

Question 2: What are the different reasons | might have for providing wage rate or salary increases
to employees?

Answer 2: The following list outlines business practices that could be applied to answer that
question:

e merit increases, granted to recognized performance and contribution;
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e probationary increases for newer employees who have attained the necessary skills and
experience to function effectively;

e training completion increases for employees who complete apprenticeships or other major
job relevant training programs:

e promotion increases for employees assigned to different jobs that should be paid a higher
rate;

e progression to minimum established rate of pay for that job, for employees who are below
the minimum or hiring rate for the job;

e general increases, granted to employees to maintain real earnings for the individual as
economic factors require and to keep pay competitive in the market.

The first four — merit, probationary, training completion and promotion increases -- would be
considered true performance-based increases. If you manage the performance of your employees
by setting specific objectives for them to achieve, then wage rate increases are one way you can
reward the achievement of those objectives. In these cases money relates to real or potential
increases in productivity/performance.

In general, however, an employee should not receive a wage increase if the employer has an issue
with his/her performance. Deal with the performance issue first; then, if warranted, provide the
increase.

Annual Salary/Wage Adjustment Schedule

Sample Annual Schedule:

1. Six months after you hire an employee, review the progress he/she has made in learning the
job and, if sufficient progress has been made, then provide an increase.

2. Annually review the salaries you have established for the specific positions in your company.
Gather what information you can about what your competitors are paying, consider any
increase to the cost of living in your geographic area and, based on all of that, decide if you
will increase all wage rates/salaries and, if so, by how much (usually a percentage).

3. Adjust the salaries of ONLY those employees whose performance meets the expectations
and standards you have set for job performance. Your employees should be very clear about
expectations — and know what they need to do to warrant an annual salary adjustment. See
more about Performance Management in Chapter 4: Managing Employees.
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Documentation of Salary Administration Schedule and Employee Communication

If you document this review and decision, then you have an easy reference for providing
information to employees about how you administer salaries.

Whether or not you make this information available to all employees is a personal decision and you
should do what you are comfortable with.

Employee Benefits

The following outlines two types of benefits. You are required by law to provide only statutory
benefits. However, you may want to consider others in the list due to the fact that your competitors
may offer them:

e Statutory benefits: These include paid vacation, holidays and overtime (See Chapter 3:
Terms and Conditions of Employment), and Canada Pension Plan (CPP), Employment
Insurance (El) and Worker's Compensation (WorkSafeBC) premiums.

e Provincial Health Care (MSP): While not required by law, many BC employers cover the cost
of employees' individual health care premiums or pay a portion of it.

Private insured benefits: Many employers choose to bear the additional costs of life or
accident insurance, short- or long-term disability pay, extended health care (prescription
drugs), dental and optical care, and other health-related services.

Other common benefits: You may contribute to retirement pensions and employee
assistance programs (EAP - counselling).

Annual Vacation, Vacation Pay and the Employment Standards Act
Annual Vacation:
The major points you need to understand about Vacation are the following:

An employer must ensure an employee takes an annual vacation within 12 months after completing
the year of employment entitling the employee to the vacation. In other words, before the end of
year two of employment.

An annual vacation entitlement is exclusive of statutory holidays that an employee is entitled to —
even if the statutory holidays fall within his/her vacation period.
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An employer must allow an employee who is entitled to an annual vacation to take it in periods of
one or more weeks (See Employment Standards Act, RSBC 1996 CHAPTER 113)

Part 7 of the Employment Standards Act provides for minimum levels of vacation time and vacation
pay for your employees. Vacation time is the time an employee is entitled to take off from work,
while vacation pay provides employees with pay while on vacation from work.

The amount of vacation entitlement is based on the number of continuous years of service.

Vacation time does not include statutory holidays — even if those statutory holidays occur during an
employee’s vacation. If statutory holidays do occur during an employee’s vacation, then the
employer could either extend the vacation by the number of statutory holidays that have occurred
during the vacation, or provide the employee with extra days of vacation to be taken within that
year.

In addition, when your employee is on an approved leave of any kind (e.g. maternity, parental, jury
duty) or on temporary layoff, he/she is still employed. Since vacation time entitlement is based on
continuous employment (not hours worked), vacation time would not be reduced by periods of
leave.

You are entitled to schedule the vacation of your employees, however, the annual entitlement must
be taken within 12 months after the employee completes the year of employment that entitles the
employee to that vacation.

He/she must be allowed to take vacation time in blocks of at least one or more weeks. The
minimum vacation time under the Act cannot be carried forward. If you provide more vacation than
the minimum required by the act, then you may allow employees to bank that vacation time.

Note: It is a good practice to control the size of vacation banks in order that you do not face a large
future liability.
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The following table indicates the levels of vacation time and pay as required by the Employment

Standards Act:

Length of Service

Annual Vacation Entitlement per

the Employment Standards Act

Vacation Pay Entitlement per

the Employment Standards Act

After 5 calendar
days of
employment

At least 4% of the employee's total
wages during the year of
employment entitling the employee
to the vacation pay.

> 12 months At least 2 weeks, after 12
consecutive months of employment
> 5 years At least 3 weeks, after 5 consecutive
years of employment.
After 5 At least 6% of the employee's total

consecutive years
of employment

wages during the year of
employment entitling the employee
to the vacation pay.

Vacation Pay

Vacation pay is different from vacation time and it begins to accrue after five calendar days of

employment.

Vacation pay is a percentage of an employee’s gross earnings from the previous year of

employment. In the first five years of employment, vacation pay is calculated as four per cent of the

gross wages from the previous year of employment. Employees who have completed five

consecutive years of employment become entitled to six per cent of their total wages earned during
the previous year. Thus, employees in their sixth year of employment are entitled to six per cent of

the gross earnings from their fifth year of employment.

The calculation of vacation pay is based on an employee’s entire gross earnings or wages from the

previous year. This amount includes all wages paid, including vacation pay, bonuses, or commissions

paid in the previous year.

You may not include vacation pay as part of a commission structure or treat a bonus as vacation pay.

When to pay vacation pay:

Vacation pay must be paid either at least seven days before the employee’s annual vacation or on
the employee’s regular scheduled payday if this has been agreed to in writing by the employee.
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How to treat vacation pay for terminated employees:

Terminated employees are entitled to receive all of their vacation pay owed within the time limit
specified in Section 18 of the Employment Standards Act for the payment of wages, i.e, current
legislation requires that, if an employer terminates an employee, the employer must pay all
outstanding wages, including any outstanding annual vacation pay, within forty-eight (48) hours.

Salaried employees and vacation pay:

If you continue to pay an employee his/her salary during vacation, then the Employment Standards
Branch considers the employee to have received vacation pay -- provided that the salary during the
vacation pay is at least four per cent of their gross earnings for the first four years, and six per cent
of gross earnings for subsequent years.

For further information concerning vacation time and vacation pay, view the Annual Vacation Fact
Sheet or Appendix 2, Page 127.

Employment Insurance Short-term Disability and Premium Reduction Program

Employment Insurance (El) provides special benefits to persons who are not working because of
illness, injury or quarantine. It also allows for maternity, parental (including adoption) and
compassionate care benefits. When employers make similar income protection coverage available
to their employees, the latter may not have to collect from El, or may collect for a shorter time.
Because this reduces the demands made on the El system, the government initiated a program to
return the savings to both employers and their employees.

The Premium Reduction Program allows employers to pay Employment Insurance premiums at a
reduced rate if their employees are covered by a short-term disability plan that meets certain
requirements set by Service Canada.

Basic requirements of the Program:

To be considered for a premium reduction, a plan that provides short-term disability benefits to
employees must:

e Provide at least 15 weeks of benefits for short-term disability;
e Match or exceed the level of benefits provided under El;
e Pay benefits to employees within 14 days of illness or injury;

e Be accessible to employees within three months of hiring;
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e Cover employees on a 24-hour-a-day basis.

For information on savings and application see the Guide for Employers — El Premium Reduction
Program or contact Service Canada, Premium Reduction Program toll free at 1-800-561-7923.

Provincial Health Care (MSP), Private Insured and Other Benefits

While not required by law, many BC employers cover the cost of employees' individual health care
premiums or pay a portion of it.

Private Insured Benefits

Many employers choose to bear the additional costs of life or accident insurance, short- or long-
term disability pay, extended health care (prescription drugs), dental and optical care, and other
health-related services.

Other Benefits

Employees may also be looking for you to contribute to a retirement pensions and employee
assistance programs.

Statutory Benefits: Leaves of Absence - General

In Part 6 of the Employment Standards Act all employees are provided with the right to certain
unpaid leaves of absence — and protects their right to return to work. These leaves include
pregnancy leave, parental leave, family responsibility leave, bereavement leave, compassionate care
leave and jury duty.

As a result, you have certain obligations that are mandatory and apply to all of the above-noted
leaves and jury duty.

If an employee requests a leave that falls within Part 6 of the Act, as noted above, then you must
grant it.

While the employee is on leave you are not permitted to alter his/her terms and conditions of
employment and the Employment Standards Act identifies these as the following: job title, job
duties, reporting relationships, status as perceived by other staff and the public, compensation
package, hours and location of work, and the provision of equipment and tools.
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If an employee on a statutory leave is terminated, or if a condition of his/her employment is
changed by you, then you must prove the employee’s leave of absence was not the reason for the
termination or change in employment conditions — that it would have occurred whether or not the
leave was taken.

When the leave period or jury duty has ended, you are required to place the employee back in the
same job or a job comparable to the one he/she held before taking the leave. If you return the
employee to a comparable job, then you must be able to show that this change was not related to
the leave.

You are not required to allow the employee to return to work before the date identified as the end
date for the leave.

Your employee’s service is considered uninterrupted by this type of leave or jury duty. For the
purposes of calculating vacation entitlement, length of notice of termination, eligibility for pension,
and other medical or other benefit plans the employee’s service is continuous.

Where an employer makes payments to a pension, medical or other plan beneficial to the
employee, the employer must continue those payments as if the employee were not on leave.

Employees on this type of leave or on jury duty are entitled to all increases in wages and benefits
they would have been entitled to had the leave not been taken or jury duty not required. These
changes must be applied when they return to work, i.e., the employees’ wages must reflect any
wage and benefit increases that they would have been entitled to had they worked during the leave.

If an employee chooses to opt out of coverage while on leave, it is a good idea to have the employee
sign a waiver to confirm that they understand the implications of discontinuing coverage, which
could be some or all of:

e There is no benefit coverage while the employee is on leave

e If, for some reason (e.g. accident or sickness while on leave), the employee is unable to
return to work then the benefits cannot be reinstated because the employee is required to
physically return to work before coverage is reinstated

e The waiting period may apply again when the employee returns to work — e.g. the same
waiting period as a new employee

e A condition that commences during the leave may be considered a pre-existing condition
and effect coverage in future.
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Employment Insurance and Leaves of Absence

Employment Insurance (El) provides special benefits to persons who are not working because of
illness, injury or quarantine. It also allows for maternity, parental (including adoption) and
compassionate care benefits.

Maternity or Pregnancy Leave

If your employee requests leave while she is pregnant, she is entitled to up to 17 consecutive weeks
of unpaid leave. The leave must begin no earlier than 11 weeks before the expected birth date, and
no later than the actual birth date. The leave must end no earlier than six weeks after the actual
birth date, unless the employee requests a shorter period, and no later than 17 weeks after the
actual birth date.

An employee who requests a leave after the birth of a child or the termination of a pregnancy is only
entitled to six consecutive weeks of unpaid leave beginning on the date of the birth or the
termination of the pregnancy.

If an employee requests this leave, then you must grant it on the dates requested. Employment
Standards Act - Pregnancy provides the details regarding the procedure for requesting pregnancy
leave.

Parental Leave

If a birth mother takes pregnancy leave, she can also take an additional 35 consecutive unpaid
weeks of leave, beginning immediately after the end of the pregnancy leave. You and the employee
may, however, come to a different agreement.

If a birth mother does not take pregnancy leave, then she may take 37 consecutive unpaid weeks of
leave, beginning within 52 weeks of the birth of the child. Birth fathers are entitled to up to 37
consecutive weeks of unpaid leave, beginning within 52 weeks of the birth of the child.

Adoptive parents, regardless of their marital status or whether they are same-sex partners, are
entitled to up to 37 consecutive weeks of unpaid leave. This leave must begin within 52 weeks after
the child is placed with the parent.

In the event the child has a physical, psychological or emotional condition requiring an additional
period of parental care, the employee is entitled to up to an additional five consecutive weeks of
unpaid leave beginning immediately after the end of the parental leave.
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Employment Standards Act - Parental Leave provides specific details concerning the procedure for
requesting parental leave.

Maternity and Parental Leave and Employment Insurance Benefits:

The Employment Insurance (El) program pays 15 weeks of Maternity Leave Benefits, plus 35 weeks
of Parental Leave Benefits.

These benefits are provided to both biological and adoptive parents, and the Parental Leave can be
shared by the mother and father.

An employee who requests a leave after the birth of a child or the termination of a pregnancy is only
entitled to six consecutive weeks of unpaid leave beginning on the date of the birth or the
termination of the pregnancy.

Family Responsibility Leave

Section 52 of the Employment Standards Act entitles employees to five days of unpaid leave during
each employment year to meet responsibilities related to the care, health or education of a child in
the employee’s care or the care or health of any other member of the employee’s immediate family.

Section 1 of the ESA defines immediate family as the spouse, child, parent, guardian, sibling,
grandchild or grandparent of an employee, and any person who lives with an employee as a
member of the employee’s family.

An employer cannot refuse to grant family responsibility leave, however it is reasonable to expect
your employee to provide reasonable notice of the need for the leave — and enough information for
you to confirm that he/she is entitled to the leave.

If unused, the annual 5-day entitlement does not carry over from year to year. In addition, you may
count a portion of a day taken off work as one full day of family responsibility leave.

Bereavement Leave

Section 53 of the ESA provides that employees are entitled to up to three days of unpaid leave on
the death of a member of the employee’s immediate family.

Section 1 defines immediate family as the spouse, child, parent, guardian, sibling, grandchild or
grandparent of an employee, and any person who lives with an employee as a member of the
employee’s family. This definition does not include a parent-in-law unless that person lives with the
employee as part of the employee’s family.
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There is no requirement for an employee to give notice to the employer if he or she intends to take
bereavement leave and the employee is not required to take all three days, and the leave does not
have to be taken on consecutive days.

The entitlement to bereavement leave is not an annual entitlement. If an employee suffers more
than one death in the family in one year, he or she would be entitled to bereavement leave for each
of those deaths.

Jury Duty

Section 55 of the Employment Standards Act provides protection for an employee who is called for
jury duty, similar to the protection provided to employee who takes a leave under Part 6 (See Leaves
of Absence — General and Employment Standards Act - Leaves and Jury Duty, Appendix 2, Page 124)

Compassionate Care Leave

Your employees in British Columbia are entitled to eight weeks of unpaid leave to care for terminally
ill family members.

The new legislation indicates the following:
e Employers must reinstate an employee returning from a compassionate care leave;
e Employers may demand a doctor's certificate verifying the family member's illness; and

e Employees can apply for multiple leaves to care for different family members and for a
second leave for the same family member if he or she survives for more than 26 weeks.

Originally, “immediate family” member was defined in the Employment Standards Act as the spouse
(including common-law and same-gender spouse), child, parent, guardian, sibling, grandchild or
grandparent of an employee, and any person who lives with an employee as a member of the
employee’s family. Recent amendments have broadened the definition of relationships, and
employees may now take leave to care for in-laws, step-siblings, aunts, uncles, nieces and nephews,
current or former foster parents, ward or guardian, as well as immediate family members.

The amendments also allow for claims based on non-familial relationships, including “any individual
with a serious medical condition who considers the employee to be, or whom the employee
considers to be, like a close relative”.

You are not required to pay wages during compassionate care leaves, but most employees will be
entitled to receive compassionate care leave benefits from Employment Insurance.

To view the specific provisions of the Act in detail, visit the Government’s Interpretation Guidelines
Manual - Section 52.1
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Compassionate Care Leave and Employment Insurance:

Employment Insurance compassionate care benefits may be paid up to a maximum of 6 weeks to a
person who has to be absent from work to provide care or support to a gravely ill family member at
risk of dying within 26 weeks. Unemployed persons on Employment Insurance can also ask for this

type of benefits.

Related Websites

BC Earnings and
Employment Trends

BC/Stats@gov.bc.ca

Employer Premium Rate
Reduction

http://www1.servicecanada.gc.ca/en/cs/prp/documents/in12199.pdf

http://www1.servicecanada.gc.ca/en/cs/prp/0200 000.shtml

Employment Insurance
and maternity, parental
and sickness benefits

http://www.rhdsc.gc.ca/en/ei/types/special.shtml#top

Employment Standards
Act

http://www.qgp.gov.bc.ca/statreg/stat/E/96113 01.htm

Labour Relations Board of
BC

http://www.Irb.bc.ca/cas/’

Service Canada

http://www.servicecanada.gc.ca/en/home.shtml
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Chapter 3: TERMS & CONDITIONS
OF EMPLOYMENT
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Overview

Once you have successfully brought a new employee on board, it is very important for that person
to understand the “running rules” you have established in your Company, so that he/she knows how
things are done.

If you can figure out what you would like to know if you were starting a new job, then you can
probably figure out what a new employee would like to know when it comes to “Terms and
Conditions of Employment”. For example, they probably want to know at least...

e Some Company background -- your history, reputation, goals

TR E

e Safety in the workplace -- your record and reputation

e Hours of work

e Pay periods — when and how they will be paid

e Benefits — what do you offer and how to sign up

e Vacation or Vacation Pay — entitlement and/or schedule
e Statutory Holidays — and alternate arrangements

e  Work gear that you provide

e Tools/equipment that they must provide

These questions can be answered in a brief “booklet” that you can make up and provide to all
employees. Or, this HR Toolkit document could serve as the basis of your company employment
standards.

sSNolLla

However, it is not enough to tell them what they would ask about — you need to make sure you also
send the message that you run your business in a way that ensures your compliance with
employment-related laws. It is always wise to complete the hiring process with an offer of
employment letter (Appendix 1, Page 118). As part of this letter you indicate which policies you
have in writing that you want each employee to read and agree to. The policies that would be
important to confirm are the ones this Chapter deals with and any other company policy you think
your employees should be familiar with.
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Company Policies

Establishing written company policies is a way of following the familiar Quality Assurance mandate:
“Say what you do ... then do what you say.”

Your ‘policy manual’ sets out in writing what your own personal rules and standards for behaviour
and performance are so that anyone: employees, customers, suppliers, and anyone else can
understand the principles, procedures and rules that you operate by on a daily basis.

Of course your policies cannot conflict with employment standards or any other form of legislation;
they confirm your intent to abide by the law, and set the standards above and beyond the legal
requirements of the land.

Company policy may reflect your intentions regarding such things as:

e employment standards (the subject of this HR Toolkit)

e purchasing standards (fair dealing, acceptance of ‘gifts’ from suppliers, etc.)

e customer relations standards (dealing with unhappy customers, refunds, warranties, etc.)
e rules around drug/alcohol use, smoking on the job, etc.

e special safety procedures/rules that go beyond legislative requirements

e your own company environmental standards

o conflict of interest (use of company property, customers/suppliers property, etc.)

e accounting/bookkeeping procedures (receipts for expense claims, credit cards, cheque
signing, information security)

e ...and anything else you feel is important enough to put in writing.

Some straightforward documentation of policy and procedure regarding employment standards and
other company policies can be beneficial for a number of reasons:

e You gain a better understanding of your responsibility as a employer;
e You can communicate policy, accountability and consequences to employees;
e You can avoid costly and time-consuming complaints and investigations; and

e The document demonstrates to employees that they can expect fair and consistent
treatment from you.
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First Things First -- Legislation and Regulations

You must follow the Employment Standards Act with regard to wages, overtime, breaks, leaves,
vacation and termination. An Interpretation Guidelines Manual has been developed for employers.
This is a great resource and very easy to use.

The best way to ensure that you are up-to-date on interpretation of any section of the Act or
Regulations is to visit the website where notes of amendments to the guidelines are posted on an
ongoing basis. If you are working from the printed document, then you can confirm updates by
contacting the Employment Standards Branch office nearest to you.

Small-business owners frequently hire and fire employees without considering the potential pitfalls.
They often make decisions quickly, choosing the path of least resistance. Later, such decisions can
have catastrophic results, and ensuing legal costs can be crippling.

It is unlikely you would hire someone who you didn’t think would fit in and be a good worker.
However, mistakes are made and things can go wrong. A good prospect may turn out to be a
disgruntled employee that you have to let go. Some people will look for ways in which you are at
fault and bring legal action just to make life difficult for you.

Understand the basic standards and check if you are unsure how to proceed. Make sure everything
you say and do is documented and that you are following the Act at every step.

Topics in This Chapter

While a comprehensive list of legislation and guides to interpretation can be found at the end of this
chapter, an explanation and relevant sample documentation is provided for the following:

e Employment Status of a Worker

e Hours of Work: Overtime

e The Human Rights Code & Employment
e Personal Information Protection

e Employment Harassment

For a list of fact sheets and web addresses most relevant to this Chapter of the HR Toolkit and
provided by the Employment Standards Branch see Appendix 3. These fact sheets are prepared for
general information purposes and are not legal documents. Refer to the Employment Standards Act
and Regulation for purposes of interpretation and application of the law.
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Employment Status of a Worker — Employee or ‘Contractor’

In most cases the status is quite clear between people you hire as employees, versus contractors
who you pay to perform specific services. However, many employers become caught in an expensive
trap when they cross the line and pay an individual to provide similar services, in a similar way, as
you might expect of an employee.

Both the federal Canada Revenue Agency and the provincial Employment Standards Branch provide
guidelines regarding the definition of employee — but for different reasons:

Canada Revenue Agency — Defining Employment Status

The Canada Revenue Agency (CRA) defines “employee” vs. “self-employed” because employment
status directly affects a person’s entitlement to Employment Insurance (El) benefits. It can also have
an impact on how a worker is treated under other legislations such as the Canada Pension Plan, the
Employment Insurance Act and the Income Tax Act.

When CRA examines whether or not a person is an employee or self-employed, they key question is
whether or not the person is engaged to perform services as a person in business on his or her own
account, or as an employee. To do this, CRA examines the total relationship between the worker
and the payer.

Two primary questions are asked and a number of factors considered. To quote from the CRA guide:

“We (CRA) ask the worker and the payer what their intent was when they entered into the working
arrangement. Did the two parties intend to enter into a contract of service (employer-employee
relationship) or did they intend to enter into a contract for services (business relationship)?

We (CRA) ask the worker and the payer questions that will help us understand the working
relationship and allow us to verify whether the intent of the parties is reflected in the facts.”

These questions relate to:

e the level of control the payer has over the worker;

e whether or not the worker provides the tools and equipment;

e whether the worker can subcontract the work or hire assistants;

e the degree of financial risk taken by the worker;

e the degree of responsibility for investment and management held by the worker;

e the worker's opportunity for profit; and
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e any other relevant factors, such as written contracts.

The CRA guide, “Employee or Self-employed?”, provides details on how the answers to these
guestions would be evaluated to indicate that the worker is an employee ... or self-employed.

If a worker or payer is not sure of the worker’s employment status, either party can request a ruling
to have the status determined. Use Form CPT1, www.cra-arc.gc.ca/E/pbg/tf/cpt1/cptl1-06b.pdf
Request for a Ruling as to the Status of a Worker under the Canada Pension Plan and/or the
Employment Insurance Act. You can download and print this form by selecting its link above, or you
can get a printed copy by calling 1-800-959-2221.

Employment Standards Act — Defining Employment Status

The Employment Standards Branch defines “employee” in order that employment terms and
conditions as set out in the Employment Standards Act may apply to those individuals who fall
within that definition.

The Employee or Independent Contractor Factsheet from the Employment Standards Branch
provides the following guidelines for the definition of employee.

Employee includes:

e A person, including a deceased person, receiving or entitled to wages for work performed
for another,

e A person an employer allows, directly or indirectly, to perform work normally performed by
an employee,

e A person being trained by an employer for the employer’s business,
e A person on leave from an employer, and

e A person who has a right of recall.

Employee vs. Independent Contractor

The Act does not apply to persons who are independent contractors. A person who is an
independent contractor is considered to be self-employed.

Just because someone is called an independent contractor does not mean that he or she is one. In
fact, persons working in an employment relationship are employees for the purposes of the Act,
regardless of whether they are employed on a part-time, full-time, temporary, or permanent basis.
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Determining who is an employee within the meaning of the Act is based on various tests that have
been developed by the courts, the Employment Standards Branch and the Employment Standards
Tribunal.

These tests include:

Control: Is the person under the direction and control of another regarding the time, place, and way
in which the work is done? Is the person hired, given instruction, supervised, controlled or subject to
discipline? Did the person answer a help wanted ad, was told what to do, how to do it, and when to
do it? Did the person have to do the work him or herself, or could that person give the work to
another to do? Does the person perform work normally or previously performed by an employee?
The greater the degree of control, the greater the likelihood of the person being found to be an
employee.

Ownership of tools: Does the person use tools, space, supplies and equipment owned by someone
else? If so, this would indicate an employment relationship. However, it is recognized that some
employers require employees to provide their own tools or vehicles.

Chance of profit: Does the person have a chance of profit? If their income is always the difference
between the cost of providing the service, and the price charged for the service, the worker may be
someone other than an employee.

Risk of loss: Is the person at risk of losing money if the cost of doing a job is more than the price
charged for it? If not, this would indicate an employment relationship.

Payment: Does the person receive payments of regular amounts at set intervals? Does the person
receive payments regardless of customer satisfaction or customer payment? If so, this would
indicate an employment relationship. In general, the degree to which the party who pays for the
service provided controls the supply of material and tools, and retains direction and control of the
activities, increases the likelihood that the Director will find the relationship to be one of
employer/employee.

A common misunderstanding is that one or a combination of the following factors establishes an
independent contractor relationship:

Agreement: A person who signs an independent contractor agreement is not necessarily an
independent contractor. It is not what you say you are, but the reality of the work relationship that
determines if you are an employee or not. In addition, any agreement to waive employment
standards entitlements is prohibited by the Act.

Charges GST: GST filing numbers are provided upon request, and the requester may or may not be
in a lawful position to charge GST.
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No Deduction for Income Tax, El or CPP: It may be that the employer is simply breaking two laws by
not complying with the Income Tax Act and the Employment Standards Act.

Person sets own hours and is not actively supervised: The business may simply be informally run
with an emphasis on getting results rather than operating under strict rules of attendance and
control.

Works for several businesses: A person may be “moonlighting.”

Submits a bill for labour provided: It may be nothing more than a record of hours worked; in effect,
a time card.

Drives his or her own vehicle/provides own tools: It may be a condition of employment that a
person provides a vehicle so as to perform the work. In some sectors employees are expected to
provide a set of tools for their use at work.

Payment by commission or other forms of pay incentive do not necessarily indicate a chance of
profit or risk of loss; these are simply ways of tying pay to productivity.

Volunteers

Volunteers are persons who choose to provide services for non-profit organizations or charities for
which they do not expect compensation. In a profit-based organization, any person allowed, directly
or indirectly, to perform work normally done by employees is considered to be an employee, not a
volunteer.

Hours of Work: Overtime

The recreational marine industry doesn’t necessarily conform to the standard 40-hour work week
and occasionally employers need flexibility from their employees to meet the demands of their
business. The Employment Standards Act does provide for some flexibility but, as an employer, you
need to be familiar with the limitations that apply to your business.

Overtime — General Requirements: Employees are entitled to be paid at overtime rates for time
worked beyond 8 hours each day and 40 hours each week. As an employer, you are required to pay
both daily and weekly overtime, and the two are calculated separately. Being entitled to one does
not mean that an employee is necessarily entitled to the other.
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Daily overtime: If an employee works longer than eight hours in a day, then that employee is
entitled to 1.5 times the regular wage for the time worked in excess of eight hours, and double the
regular wage for the time worked beyond 12 hours.

Weekly overtime: If an employee works more than 40 hours in a week, the employee is entitled to
be paid 1.5 times the regular wage for the time worked in excess of 40 hours. However, in
calculating whether an employee is entitled to weekly overtime, only the first eight hours worked by
an employee in each day is counted. This means that weekly overtime will only be required where
an employee works more than five days in a week.

Definition of “work” and “on call”: In Part 1 Definitions of the Employment Standards Act “work” is
defined as “the labour or services an employee performs for an employer whether in the employee’s

residence or elsewhere. An employee is deemed to be at work while on-call at a location designated

by the employer unless the designated location is the employee’s residence.”

Travel time: Based on this definition, work may include travel time where the travel is part of an
employee’s job, but not where it is considered a commute.

Time spent training: Training done at the employer’s direction or request is also considered time
worked. It is important to make this clear (in writing) before the employee engages in training
programs or events. Is the employee taking the program to enhance his/her own career horizons on
her/his own time? Or is the employee being directed by the employer to attend training for the
purpose of enhancing the company’s productivity or scope of services?

If the training takes place during normal working hours and no leave is requested or required, then it
is probably the latter. If the training takes place in evenings/weekends outside the normal work
week, or the employee requests/requires leave to take the program, then it is probably the former.
Check with your Branch office if unsure.

Banking overtime: At the written request of an employee, the employer may establish a time bank
for overtime worked. If a time bank is established, then you would credit the employee’s overtime
wages to the time bank instead of paying them to the employee within the regular time frame for
paying wages under the act (Part 4 — Hours of Work and Overtime, Section 42). Once a time bank is
established, the employee may, at any time, request the employer to do any one of the following:

e Pay the employee all or part of the wages credited to the time bank.

o Allow the employee to take time off with pay in lieu of being paid the wages in the time
bank, at a time agreed to by the employer and the employee.

e Close the time bank.

As an employer, you may close an employee’s time bank on one month’s notice. In this case, you
would have six months to either pay the employee all the wages credited to the time bank, allow
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the employee to use the wages credited in the time bank to take time off with pay, or a combination
of the two.

Upon termination of employment or if you receive an employee’s written request to close a time
bank, you must pay the employee any amount credited to the time bank. If at the time of
termination, there is a negative balance in an employee’s time bank, you are not permitted to
deduct the amount owing from the employee’s final paycheque.

Variances and Averaging Agreements

Alternative arrangements can be made to the overtime/work scheduling restrictions specified in the
ESA if both employer and employees agree in writing. Averaging agreements can be set up to allow
extended hours/workweeks at regular pay for brief periods (no more than 4 weeks) with free time
granted to compensate. Employers and employees who agree can apply for a variance from the
normal employment standards through an application to their local Employment Standards Branch
office.

Meal Breaks

An employer must ensure that no employee works more than 5 consecutive hours without a meal
break, and that each meal break lasts at least a 1/2 hour.

An employer who requires an employee to work or be available for work during a meal break must
count the meal break as time worked by the employee.

split Shifts

An employer must ensure that an employee working a split shift completes the shift within 12 hours
of starting work.

Minimum Daily Hours

Subject to subsections (2) and (3), if as required by an employer an employee reports for work on
any day, the employer must pay the employee for a minimum of 2 hours at the regular wage
whether or not the employee starts work, unless the employee is unfit to work or fails to comply
with Part 3 of the Workers Compensation Act.

Whether or not the employee starts work, the employer must pay the employee for a minimum of 4
hours at the employee's regular wage if the employer had previously scheduled the employee to
work for more than 8 hours that day, unless:
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e the employee is unfit to work or fails to comply with Part 3 of the Workers Compensation
Act, or

e the work is suspended for reasons completely beyond the employer's control, including
unsuitable weather conditions. In this circumstance, the employer must pay the employee
for a minimum of 2 hours at the employee's regular wage.

If the employee works longer than 2 hours in the first case, or longer than 4 hours in the second
case, the employer pays the employee the time actually worked.

For more information, contact the Employment Standards Branch. Contact information is available
through this link to the ESA website and as listed at the end of this Chapter.

Protection of Personal Information

The Personal Information Protection Act (PIPA) describes how all organizations must handle
personal info